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Abstract 

The primary focus of attention in dis- 
cussions on legal norms protecting r e -  
gees are usually the 1951 Geneva 
Convention relating to the Status of 
Refugees and more recently interna- 
tional human rights instruments, such 
as the European Convention on Human 
Rights. In the context of armed con- 
flicts, however, it seems natural to think 
of international humanitarian law as 
applicable in armed conflicts. This arti- 
cle examines the potential of interna- 
tional humanitarian law, i.e. the four 
Geneva Conventions of 1949 and their 
additional protocols of 1977, as sources 
of legal protection for refugees who seek 
shelter outside their home country. 

Les textes le'gaux de rkfe'rence sur les- 
quels l'attention se porte dans les dis- 
cussions d propos des normes juridiques 
en mati2re.de protection des rt;fgiks 
sont la Convention de Genhe relative 
au Statut des R&@s de 1951 et, plus 
re'cemment, la Convention Europe'enne 
sur les Droits de 1'Homme et autres 
me'canismes internationaux pour les 
droits humains. Duns le contexte des 
confrontationsads cependant, il sem- 
ble nature1 de concevoir les lois interna- 
tionales en matibres humanitaires 
comme continuant de s'appliquer dans 
le conflit. Cet article examine le poten- 
tie1 des lois internationales en matihes 
humanitaires, nommknent les quatre 
Conventions de G&e de 1949 et leurs 
protocoles additionnels de 1977, comme 
sources de protection lkgale pour les re'- 
fugie's qui recherchent un  abri hors de 
leurs foyer. 
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In discussions concerning the legal 
protection of people fleeing areas of 
armed conflict, the primary focus of 
attention is usually the 1951 Geneva 
Cmvention relating to the Status of R e -  
gees.' Recently, some consideration has 
alsobeen given to human rights instru- 
ments, such as the European Convention 
on Human Rights. It is the aim of this 
article to examine how far interna- 
tional humanitarian law, i.e. the four 
Geneva Conventions of 1949; the two 
Additional Protocols of 197v and the 
law of The Hague4 can serve as a source 
of protection for the victims of armed 
conflicts who search for protection 
abroad. The following explanations 
distinguish non-international from in- 
ternational armed conflicts. 

Non-International Armed Conflicts 

Article 3 Common to  the Four 
Geneva Conventions of 1949 

In case of a non-international armed 
conflict on the territory of a contracting 
state of the four Geneva Conventions 
of 12 August 1949, each party to the 
conflict, pursuant to Article 3 common 
to all four Geneva Conventions of 1949, 
has to observe certain rules concerning 
the treatment of the civil population, 
the injured, and the sick. The provision 
does not contain any obligations for 
third states, such as reception or non- 
refoulement of refugees. Such obliga- 
tions are neither expressly set down in 
the wording of Article 3 nor can they be 
derived by way of interpretation5 The 
rules contained in Article 3 common to 
the four 1949 Geneva Conventions 
form part of "general principles of 
humanitarian law to which the Con- 
ventions merely give specific expres- 
s i ~ n . " ~  They represent peremptory 
norms to be followed in non-interna- 
tional as well as in international armed 
conflicts. Also, by virtue of Article 1 of 
the Geneva Conventions, the contract- 

ing parties have to "respect" the Con- 
ventions and even "to ensure respect" 
for them "in all circumstances." Third 
states are therefore under an obliga- 
tion not to encourage persons or 
groups engaged in the conflict to act in 
violation of the provisions of Article 3 
common to the four  convention^.^ 
However, these general principles of 
law, and in particular the duty follow- 
ing from Article 1 common to all Ge- 
neva Conventions to ensure respect for 
the Conventions, do not create a duty 
of non-refoulement for states not in- 
volved in the confli~t.~ 

Protocol 11 Additional to  the 
Geneva Conventions 

Protocol 11; according to its Article 1 
(I), applies to all non-international 
armed conflicts that take place in the 
territory of a High Contracting Party 
between its armed forces and dissident 
armed forces or other organized armed 
groups with a certain organization and 
power. Pursuant to Article 2, it protects 
all persons affected by an armed con- 
flict of such kind. In the following pro- 
visions, those persons are guaranteed 
a certain treatment, while the civilian 
population and individual civilians 
pursuant to Article 13 are granted spe- 
cial protection through part IV of the 
Protocol. None of the provisions laid 
down in Protocol I1 contains obliga- 
tions for third states not parties to the 
conflict. Even if one assumes that the 
rules set out in the additional protocols 
to the Geneva Conventions at least 
partly represent rules of customary in- 
ternational law,lo and therefore do not 
bind only the contracting parties, these 
customary norms do not bind third 
states and do not contain a principle of 
non-refoulement. l1 

International Armed Conflicts 

For the case of international armed 
conflicts, neutral states12 are expressly 

Refuge, Vol. 16, No. 6 (December 6997) 



provided with limited duties through 
the four Geneva Conventions and Ad- 
ditional Protocol I.13 

Article 4 of the 1st Geneva 
Convention, Article 5 of the 2nd 
Geneva Convention and Article 
19 Protocol I 

Pursuant to Article 4 of the 1st Geneva 
Convention,14 Article 5 of the 2nd Ge- 
neva Convention,15 and Article 19, 
Protocol I neutral powers shall apply, 
through analogy, the provisions of the 
respective Convention or Protocol I to 
the wounded, sick and shipwrecked, 
to members of the medical personnel, 
and to chaplains of the armed forces of 
the Parties to the conflict received or 
interned in their territory. This, how- 
ever, does not imply a duty to receive 
any such person. A certain treatment is 
merely obligatory, in case a reception 
has already taken place.16 

Article 12 of the 1st and 2nd 
Geneva Conventions 

Pursuant to the respective Article 12 of 
the 1st and the 2nd Geneva Conven- 
tions, the persons listed above shall be 
respected and protected in all circum- 
stances. Possibly, a duty not to refoule 
the protected persons from the terri- 
tory of a receiving state could be de- 
duced from this rule of respect and 
protection. 

Article 4 B (2) of the 3rd Geneva 
Convention 

Article 4 B (2) of the 3rd Geneva Con- 
vention17 obliges neutral and non-bel- 
ligerent powers to treat prisoners of 
war whom they have already received 
on their territory according to the Con- 
vention. However, the provision does 
not contain a duty of reception to- 
wards the said persons. Also, the pro- 
visions on the repatriation and 
accommodation of certain prisoners of 
war, Articles 109 et seq., do not estab- 
lish an obligation of reception for the 
neutral countries but only set down 
duties for the parties to the conflict. 

The 4th Geneva Convention 

Finally, the 4th Geneva Convention18 
contains in its part I1 provisions on the 

protection of the whole of the popula- 
tions of the countries in international 
conflicts, without any adverse distinc- 
tion based, in particular, on race, na- 
tionality, religion or political opinion, 
which are intended to alleviate the 
sufferings caused by war.lg These rules 
are, however, only addressed to the 
parties to the ~onflict.~" They do not 
create duties for neutral states. In part 
111, the Convention confers certain 
rights pursuant to Article 27 et seq. to 
"persons protected by the Conven- 
tion," i.e. those, who, pursuant to Arti- 
cle 4 (I), at a given moment and in any 
manner whatsoever, find themselves, 
in case of a conflict or occupation, in 
the hands of a Party to the conflict or 
Occupying Power of which they are 
not  national^.^' The 4th Geneva Con- 
vention does not set out an express 
obligation on third neutral states to 
refrain from indirectly exposing per- 
sons in search for protection within 
their territory to the danger of becom- 
ing the victim of a treatment prohib- 
ited by Article 27 et seq. through 
extradition, rejection at the frontier, or 
expulsion. In particular, no duty of 
third states to admit persons corre- 
sponds to the right to leave the terri- 
tory of conflict under Article 35 of the 
4th Geneva Convention. Article 44 of 
the 4th Geneva Convention concerns 
the treatment of refugees, but only re- 
fers to refugees already admitted to the 
territory of a party to the conflict. 
Equally, Article 45 only applies to 
"protected persons" according to Arti- 
cle 4" and Article 70 (2) protects na- 
tionals of the occupying Power who, 
before the outbreak of hostilities, have 
sought refuge in the territory of the 
occupied State, i.e. not persons, who 
became refugees in the course of the 
present c~nf l ic t .~  An interpretation of 
these provisions by the means pro- 
vided for the interpretation of inter- 
national treaties under public 
international lawz4 does not lead to an 
obligation of third neutral states not to 
indirectly expose protected persons to 
the danger of becoming victims of 
treatment contrary to Article 27 et seq. 
by way of an extradition, rejection at 
the frontier, or an e~puls ion.~~ 

The V. Hague Convention of 1907 

Finally, the V. Hague Convention of 
1907 needs to be shortly reviewed: 
Chapter 11 of this international treaty 
deals with the treatment of belligerents 
interned and wounded inneutral terri- 
tory. This rules does not establish any 
kind of reception duty. According to 
Article 12, the neutral power shall, in 
the absence of a special convention to 
the contrary, supply the interned with 
the food, clothing, and relief required 
by humanity. At the conclusion of 
peace, the expenses caused by the in- 
ternment shall be made good. 

Conclusion 

Under international humanitarian law 
persons fleeing their home are only 
protected insofar as they are in the 
power of a party to the conflict.26 
Therefore, one can say that interna- 
tional humanitarian law is not a fertile 
source of norms for the protection of 
persons fleeing armed conflicP7 who 
seek protection outside their country 
of origin.28 Especially, no international 
obligations going beyond those stem- 
ming from the Geneva Convention rela t- 
ing to the Status of Refugees, the European 
Convention on Human Rights and other 
international Human Rights treaties, 
arise from the four Geneva Conven- 
tions of 1949 and the additional 
protocols of 1977. 
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