
Gender Case Analysis: A Look at Recent IRB Decisions 

The work of the Immigration and 
Refugee Board (IRB) has just begun to 
lend structure to the analytical frame- 
work that was proposed in the gender 
guidelines. It has been several months 
since the introduction of the guidelines, 
and a few cases decided by the Board are 
noteworthy. 

In addition to those cases decided by 
the Board is the recent decision of Canada 
v. Ward 119931 SCJ 74, June 30,1993 of the 
Supreme Court of Canada. The meaning 
of "membership of a particular social 
group" was givengreater expressionand 
clarity. The Supreme Court's very exten- 
sive examination of the Conventionrefu- 
gee definition is discussed at length on 
page 16 of this issue. 

The following summaries of two 
cases illustrate how the analytical 
framework proposed by the IRB in cases 
of women refugee claimants fearing 
gender-related persecution might be 
followed. 

The framework of analysis proposed 
in the guidelines has been reproduced 
for the reader on page 12. 

Case 1 
This case reviews 'membership of a par- 
ticular socialgroup' on the basis of perse- 
cution at the hands of private citizens 
from whose actionsthe state is unwilling 
or unable to adequately protect the con- 
cerned person. (Decision U92-06668, 
February 19,1993.)' 

The claimant, a 24-year-old woman 
born in Zimbabwe whose nationality 
was Zimbabwean, claimed to have a 
well-founded fear of persecution in 
Zimbabwe because of her membership 
in a particular social group. 

Theclaimant was forced at age 14 into 
a traditional marriage with a wealthy, 
influential man several times her age. He 
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had three wives senior to the claimant 
and thirteen children. The claimant was 
compelled to marry him ostensibly be- 
cause her parents could no longer afford 
her school tuition fees and the future 
husband promised to do so. The claim- 
ant's parents received the bride's dowry 
despite her objections, and she was 
forced to join him in another city. He 
proved to be an alcoholic and very abu- 
sive. Within four months, he stopped 
paying her school fees, and what was to 
become almost a decade of physical and 
psychological abuse began. 

On several occasions after being 
severely assaulted, the claimant ap- 
pealed to the police authorities for relief, 
but to no avail. She was advised by the 
police that her problem was a domestic 

foundedness of her fear of persecution 
by reason of her membership of a par- 
ticular social group. In establishing 
whether the claimant's fear of persecu- 
tion was well-founded, the panel first 
established that the harm feared by the 
claimant amounted to persecution. In 
concluding that the treatment she was 
subjected to constituted persecution, 
several aspects of international human 
rights instruments were relied on, most 
notably, Articles 3 and 5 of the United 
Nations Universal Declaration of Human 
Rights, which state: 

Article 3: Everyone has the right to life, 
liberty and security of the person. 

Article 5: No one shall be subjected to 
torture or to cruel, inhuman or de- 
grading treatment or punishment. 

In referring to these instruments, the Board concluded that the 
"conhnuedphysical, sexual, and emotional abuse constitutes a 

violation of the claimant's security of the person and amounts to 
cruel, inhuman and degrading treatment." 

affair, not assault, and she was never 
given any assistance. She was also told 
that the police could do nothing because 
she did not have a mamage certificate, 
and therefore was not officially recog- 
nized as the wife of her husband. Her 
pleas to her parents and to other relatives 
to repay the dowry went unanswered. 
The claimant twiceleft the "relationship" 
and fled to South Africa and Malawi, in 
both cases she was forced to return. In 
September of 1991, about one year after 
thebirthof her secondchild, the claimant 
was severely beaten by her husband. She 
went immediately to the police, but they 
refused to take a written report. How- 
ever, they did notify the husband that his 
wife had tried to make a report, and 
when she returned home she was beaten 
again. She fled Zimbabwe soon thereaf- 
ter. 

The claimant's testimony was found 
wholly credible and trustworthy, and the 
only issue was that of the well- 

In referring to these instruments, the 
Board concluded that the "continued 
physical, sexual, and emotional abuse 
constitutes a violation of the claimant's 
security of the person and amounts to 
cruel, inhuman and degrading 
treatment." 

The Board further relied on the 
United Nations Universal Declaration of 
Human Rights Article 16: 

Men and women of full age, without 
any limitation due to race, national- 
itior religion, have the right to marry 
and to found a family. They are enti- 
tled to equal rights as to marriage, 
during marriage and at its dissolu- 
tion. 
Marriage shall only be entered into 
with the free and full consent of the 
intending spouses. 
The family is the natural and funda- 
mental group unit of society and is 
entitled to protection by society and 
the state. 
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In further elucidating the basis upon 
which to decide if the treatment of the 
claimant constituted persecution, the 
Board also noted that the above men- 
tioned fundamental human rights are 
reiterated in the International G m m n t  on 
Civil and Political Rights, Articles 7,9 and 
23. They also considered the recent Fed- 
eral Court of Canada Appeal Division 
decision of M.E.I. v. Mayers (F.C.A. A- 
544-92, November 5,1992) and refugee 
law authorities. 

In &erring to Muyers they found that 
the case was helpful only insofar as it 
clearly stated that issues of women sub- 
ject to wife abuse constitute a particular 
social group, and whether fear of abuse, 
given the indifference of the authorities, 
was persecution was tobe decidedby the 
tribunal. 

The Board relied on paragraph 51 of 
the United Nations High Commissioner 
for Refugees Handbook: 
Paragraph 51: There is no universally 

accepted definition of "persecu- 
tion", and various attempts to for- 
mulate such a definition have met 
with little success. From article 33 of 
the 1951 Convention, it may be in- 
ferred that the threat to life or free 
dom on account of race, religion, 
nationality, political opinion or 
membership of a particular social 
group is always persecution. Other 
serious violations of human rights- 
for the same reason+would also 
constitute persecution. 

And, they relied on Hathaway in his 
book2 

persecution is most appropriately de- 
fined as the sustained or systemic fail- 
ureof state protectionin relation toone 
of the core entitlements which hasbeen 
recognized by the international com- 
munity. The types of harm to be pro- 
tected against include the breach of 
any right within the first category, a 
discriminatory or non-emergency ab- 
rogation of a right within the second 
category, or the failure to implement a 
right within the third categorywhichis 
either discriminatory or not grounded 
in the absolute lack of resources... 

The categories to which Hathaway refers 
are: 
1. basic non-derogable rights (i.e., right 

to life, right to be protected from 

torture and cruel inhuman and de- 
grading treatment); 

2. basic derogable rights (i.e., de- 
rogable only during times of 
emergency); 

3. realizable or obtainable rights; and 
4. rights which may be beyond the 

state's duty to protect. 
In a very comprehensive application of 
international human rights instruments 
and authorities and an examination of 
the documentary evidence regarding 
Zimbabwe, the Board concluded that the 
harm the claimant feared amounted to 
persecution: 

The documentary evidence indicates 
that Zimbabwean women have died at 
the hands of their husbands as a result 
of domestic violence; that wife 
battering and rape is endemic and 
country wide in Zimbabwe? 

The remaining issue of whether the 
claimant is unable, or by reason of her 
fear, unwilling to avail herself of the pro- 
tection of the Zimbabwean authorities is 
determined according to the evidence of 
the claimant and the documentary evi- 
dence. The panel found that the docu- 
mentary evidence clearly established 
that women, particularly from rural ar- 
eas, generally experience serious dis- 
aimination at the hands of Zimbabwean 
male society; that physical abuse, rape 
and killings are an integral part of their 
abuse; that the authorities are not yet able 
to provide adequate safeguards to con- 
trol the situation; and that the govern- 
ment is not above monitoring reports of 
human rights abuse from private citi- 
zens or soliciting the support of the state 
agencies to repress activities of human 
rights organizations. 

The Board concluded that the claim- 
ant had reasonable grounds to fear that if 
returned to Zimbabwe the state would 
not protect her from persecution at the 
hands of her husband. 

Since the Convention definition 
requires that the claimant's fear of perse- 
cution be linked to one of the enumer- 
ated five grounds, in considering the 
term "particular social group," theBoard 
referred to the ordinary dictionary mean- 
ing for the word "particular." They were 
also guided by paragraph 77 of the 
United Nations High Commissioner for 
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Refugees Handbookand by Hathaway's 
description of a social group: 
This formulation includes within the 
notion of social group (1) groups de- 
fined by an innate, unalterable charac- 
teristic; (2) groups definedbytheir past 
temporary or voluntary status, since 
theirhistoryorarperienceisnotwithin 
their current power to change; and (3) 
existing groups defined by volition, so 
long as the purpose of the associationis 
so fundamental to their human dignity 
that they ought not to be required to 
abandon it Excluded, therefore, are 
groups defined by a characteristic 
which is changeable or from which 
dissodation is possible, so long as nei- 
ther option requires renunciation of 
basic human rights  

Accordingly, gender-based groups 
are clear examples of social subsets de- 
fined by an innate and immutable char- 
acteristic. This position supports that of 
the IRB in the "Preferred Position Paper 
on Membership in a Particular Social 
Group," that the determinative criterion 
is the nature of the membership in the 
social group and whether it could readily 
be withdrawn by the individual con- 
cerned in order to avoid persecution. 

In referring to Hathaway and the Pre- 
ferred Position Paper, the Board found 
this claimant to have good grounds to 
fear persecution by reason of her mem- 
bership in two particular social groups: 
1. unprotected Zimbabwean women 

or girls subject to wife abuse; 
2. Zimbabwean women or girls forced 

to marry according to customary 
laws of Kuzvarira and L ~ b a l a . ~  
The innate and unalterable character- 

istic which defines the first group is that 
of their gender, which the group cannot 
repudiate, and which the documentary 
evidence regarding Zimbabwe clearly 
show places them at risk. Second, the 
practices of Kuzvarira and Lobola violate 
fundamental human rights. The Board 
concluded this decision by noting that 
the claimant's tormentor would likely 
always be able to retain control over her 
and have the power to persecute her 
without any reasonable expectation of 
effective state protection. Finding no 
available internal flight alternative, the 
panel found that the claimant was a Con- 
vention refugee. 

Case Two 

This decision relates to women who fear 
persecution resulting from ads of vio- 
lence by public authorities from whose 
actions the state is unwilling or unable to 
adequately protect. (Decision V-92- 
00883;-00884, March 23,1993) 

In this case the panel argued that one 
of the main reasons that the claimants 
had a well-founded fear of persecution 
was based on their fear of a gender-spe- 
cific form of persecution-rape. This, 
coupled with the blatant racism and dis- 
crimination against their indigenous 
group established in the documentary 
evidence, completed the foundation of 
their claim. 

The claimants were two sisters, aged 
seventeen and nineteen, from Guate- 
mala. They are Mayan Indians with no 

Acconlingly, gender-based 
groups are clear examples 
of social subsets deJned by 
an innate and immutable 

characteristic. 

formal education who helped in the fam- 
ily enterprise of growingbeans and corn. 
In mid-1990, they learned, as did the rest 
of their community, that their father was 
involved in the guerilla movement. Soon 
thereafter, their family was visited by 
soldiers on a number of occasions, and 
the claimants were threatened with 
kidnapping. 

During these visits by the soldiers, 
the claimants were molested and threat- 
ened with rape and murder. The claim- 
ants were sent to another town where 
they found work in a cafeteria. Off-duty 
soldiers who were vacationing in the 
town recognized the claimants and har- 
assed and threatened them with rape. 
The sisters fled Guatemala as soon as 
arrangements could be made. 

The two sisters framed their refugee 
claims on grounds of a fear of persecu- 
tion because of their race, their political 
opinion and their membership in a par- 
ticular social group. The panel found that 
the claimants fell within a particular so- 

cial group-that of young Mayan 
women living without the protection of 
their families. In their opinion, 

members of this d group are par- 
ticularly vulnerable because of their 
age, gender, and race ... these two 
women have been singled out and 
identified by members of the armed 
forces in Guatemala. This singling out 
happened because of their fatheis po- 
litical opinion. They also couldbe sub- 
ject to persecution because of their 
assodation with their father. However, 
it is because of their gender and their 
race that we find them to be 
particularly vulnerable and we find 
that the fear that they suffer, ie. the fear 
of rape, falls within the definition of 
persecuti~n.~ 

The panel assessed whether there 
was a local flight alternative. They found 
that there was no local flight alternative 
given that they were very young women 
unaccompanied by their parents, and 
that they were Kanjobal-speaking 
Mayans with no formal education and 
with limited employment skills. The his- 
tory of Guatemala's repression against 
Mayan Indians and its appalling human 
rights record with respect to their treat- 
ment of indigenous people also contrib- 
uted to the panel's finding that the 
claimant's have a well-founded fear of 
persecution in Guatemala because of 
their membership in a particular social 
group. 

Notes 
1. While this decision was written two weeks 

prior to the date that the "Guidelines Issued 
by the Chairperson Pursuant to Section 65(3) 
of the Immigration Act Women Refugee 
Claimants Fearing Gender-Related Persecu- 
tion" were released, it was clearly written 
according to the principles and frameworkof 
analysis enunciated in the guidelines. See 
also, Decision U9248714, June 4, 1993 for a 
finding of "Ecwdorianwornen subjecttowife 
abuse." 

2. James C. Hathaway, The Law ofRcfugcc Status, 
(Toronto: Butterworths, 1991), pp. 109-112. 

3. Decision at p. 10. 
4. Hathaway, supra note 1 at 161. 
5. Kwmrira is the practice of giving of young 

girls for marriage without their permission. 
Lok,kr is the custom of givingbride money for 
the purchase of a bride to the parents of the 
would-be wife. 

6. Decision at p. 2. 
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