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Bruce Kidd 

0 NTARIO LEGALIZES 
DISCRIMINATION 

performances are now improving at 
a significantly faster rate than those 
of males, the present gap is still con- 
siderable. Thus as long as females 
are excluded from competition with 
males, one important avenue for 
improvement - the challenge of 
better competition- will be blocked. 
And as long as female perform- 
ances are generally inferior to those 
of males and affirmative-action pro- 
grams in sport are non-existent, 
then performance-conscious deci- 
sion makers will continue to steer 
the lion's share of resources into 
men's sport. What makes this vi- 
cious circle so outrageous is that to- 
day sport development has become 
a highly visible, privileged public 
enterprise. The Ontario Ministry of 
Tourism and Recreation, for in- 
stance, heavily subsidizes the pro- 
vincial sports-governing bodies and 
the construction of facilities, con- 
ducts its own provincial games, and 
annually honours the province's 
best athletes. So for outstanding fe- 
male athletes, there's a double stan- 
dard: we like what you do, the gov- 
ernment is saying, as long as you 
don't aspire to play against the best. 
So much for the Province of Op- 
portunity. 

I have been unable to pinpoint 
exactly why sex discrimination in 
sport was entrenched in the new 

Le nouveau Code des droits de la 
personne de l'Ontario, r6vise' et mis en 
vigueur en 1981, rend le'gal la 
discrimination sexuelle duns les 
sports. Selon cette re'vision, le 
traitement iga1  en rnatidre de services 
et d'installations ne s'applique qu'h 
une organisation ou une activite' 
d'athlitisme riservie aux personnes 
d'un m6me sexe. Les notions 
patriarcales de masculiniti et de 
fkminite' ont influence' la discrimination 
sexuelle du nouveau code. Certains 
faits nouveaux aideront peut-6tre h 
lutter contre cette discrimination; 
entre autres, des itudes re'centes de 
1'Ontario sur les droits des athldtes au 
Canada et sur l'e'galite' des chances en 
sport. 

An ugly thing happened on the 
way to the revision of the Ontario 
Human Rights Code in 1981. The 
draft bill circulated for public hear- 
ings appeared to extend the antidis- 
crimination protections of the code 
to those sporting activities and as- 
sociations that previously the On- 
tario Supreme Court had ruled be- 
yond the scope of the existing code. 
Yet there was some ambiguity in 
the draft bill, and those deputations 
that wanted to end sex discrimi- 
nation in sport urged the Conserv- 
ative government to clarify its in- 
tent. In the final version of the bill 

it did just that, but the effect was to 
legalize discrimination. According 
to subsection 19(2) of the new code, 
which went into effect in June of 
1982, "the right under section 1 to 
equal treatment with respect to serv- 
ices and facilities is not infringed 
where membership in an athletic 
organization or participation in an 
athletic activity is restricted to per- 
sons of the same sex." Asimilar pro- 
tection for sex discrimination in ac- 
cess to the services or facilities of a 
recreational club was written into 
subsection 19(3). 

The immediate effect of the new 
code was to nullify more than 
twenty complaints of sex discrimi- 
nation in sport which had been filed 
with the Ontario Human Rights 
Commission. Henceforth, the law 
says, girls and women who have 
been excluded from membership in 
a sports-governing body or a com- 
petition simply on the basis of gen- 
der have no legal recourse. The ul- 
timate effect will be to perpetuate 
present inequalities in opportunity. 

Historically, males have been ac- 
tively encouraged to participate in 
sport, while females have been 
systematically discouraged. Not 
surprisingly, males enjoy the best 
opportunities and in most sports 
have achieved the highest standard 
of performance. Although female 
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code, but it is clear that patriarchal 
notions about masculinity and fem- 
ininity played a big role. The pro- 
ponents of sex-segregated sport 
have been explicit about their fears 
that integration will upset tradition- 
al sex roles. "You play softer when 
you play against (women), " a soft- 
ball official told an OHRC Board of 
Inquiry in explaining why he felt 
that female participation would re- 
duce the satisfaction for men. "If I 
were playing hockey I would be 
very careful about checking a wom- 
an into the boards, "Liberal MPP 
Jack Riddell told a provincial legis- 
lative committee. "I happened to 
have boxed all through university. 
I think I would refuse to box if a 
girl into the ring because I 
do think I stand to see the 
blood rushing out of her nose and 
ears." these statements ap- 
pear express a 
for female safety and the quality of 
sport! in the face the fact 
that in every test case so far, the 
ability and competitiveness of the 
female athletes involved were nev- 
er an issue - in the Debbie Baszo 

softballer BaszO 
was the star of the otherwise all- 
male team. When used to justify the 
legal perpetuation of sex segrega- 
tion, these statements are revealed 

be the 
male control. These men are not 

that have dif- 
ferent aptitudes for sport than men 
do and that they are weak, passive, 
and in need of male protection. 
They are also claiming that women 
should Stay that way and should be 
legally discouraged from changing. 

N~~~~ chodorow hasargued in 
T~~ R~~~~~~~~~~~ of  Mothering, male 
children develop their identity posi- 
tionally, by differentiating them- 
selves from their mothers. Since the 
major tasks of childrearing have 
been performed by women, the pri- 
mary interaction for young males 
has been with women, with the re- 
sult that young males have great dif- 
ficulty in identifying with their 
fathers. So, Chodorow says, in de- 
veloping a "masculine" identity, 
males are essentially learning to dif- 
ferentiate themselves from their 
mothers and women generally. 

"YOU PLAY SOFTER WHEN YOU 
PLAY AGAINST WOMEN' ' 

They rehearse and strengthen this 
poSiti0nal masculinity in activities 
that accentuate male-female differ- 
ences and stigmatize those char- 
acteristics generally associated with 
women. Sport has always been an 
activity where positional identity 
can be acquired and celebrated. In 
fact, the modern, "manly" sports 
were developed for that very pur- 
pose. ~t is the positional nature of 
masculinity that helps to explain 
why SO many men are determined 
to keep Sport a male sanctuary, why 
in the quintessentially masculine 
sport of boxing the Ontario Athlet- 
ics control ~~t prohibits women 
from competing at all, even against 
other women. It also helps explain 
why male coaches, administrators, 
and sportswriters require female 
athletes to be sexually "feminine.'' 
At a deep psychological level, the 
blurring of sex roles is very threat- 
ening to men. The problem is that 
sharp male-female distinctions rein- 
force an exploitative sexual division 
of labour, the underdevelopment of 
the majority of the population, the 
undervaluing of those traditionally 
"feminine" characteristics essential 
to human survival and liberation, 
and, and, and - the list is very long. 
That is why the sex-segregation 
clause in the new code must be 
strenuously opposed. 

Now that legal remedies have 
been blocked, the struggle must be 
continued by political means. If pre- 
vious test cases are any indication, 
the conditions under which any 
challenge to an all-male league or 

sports-governing body will have to 
be fought may not be entirely un- 
favourable. Without prompt- 
ing, the sports-governing body may 
act out the role of male chauvinist 
pig (vs. gifted underdog); the result- 
ing media coverage can be used to 
garner support from feminist 
groups, progressive physical edu- 
cators, trade unions (many of which 
sponsor sports teams and have 
come to accept the importance of 
women's rights), and the public at 
large. If the athlete has the support 
of coach and teammates - another 
likely circumstance - the males 
may be divided as well. Further- 
more, despite the strategic role 
women have played in the New 
Right, 1 know of no case where 
women have opposed sexual inte- 
gration in sport. Instead of going to 
the Human Rights Commission, the 
challenge would be presented to the 
sports association's annual general 
meeting. Although it's hard to win 
a vote if you have to organize it 
from the outside, a sports-governing 
body is much more open to grass- 
roots pressure than is a corporation. 
I think it would be much easier to 
persuade the Ontario Minor Hock- 
ey Association to accept girls than to 
get Alcan to withdraw its invest- 
ments from South Africa (which a 
coalition of religious and anti-apart- 
heidgroups is presently attempting). 
Softball and soccer might be easier 
still. 

Three developments since the 
new code was passed may facilitate 
struggles of this kind. First, a recent 



study of athletes' rights in Canada 
by the ~ n t a r i o  govern- 

ment has recommended that the 
code be amended to prohibit sex 
discrimination in any sports- 
governing body or event "that re- 
ceives public funds or uses public 
facilities." Secondly, the new Char- 
ter of Rights and Freedoms, sched- 
uled to come into effect in the 
spring of 1985, may well outlaw sex 
discrimination in sport. Under sec- 
tion 15 of the charter, "Every in- 
dividual is equal before and under 
the law and has the right to the 
equal protection under the law 
without discrimination based on 
race, national or ethnic origin, col- 
our, religion, sex, age, or mental or 
physical disability." This is rein- 
forced by section 28: "Notwith- 
standing anything in this Charter, 
the rights and freedoms referred to 
in it are guaranteed equally to male 
and female persons." Sections 15 
and 28 will almost certainly have 
the effect of nullifying the Ontario 
Athletics Control Act's discrimi- 
nation against female boxers and 
will likely nullify the sex-segre- 
gation clauses ofthe 0ntari6 Hu- 
man Rights Code. Unless reaf- 
firmed by special new provincial 
legislation (section 33), these restric- 
tions could only be retained if a 
court were persuaded that they 
were "reasonable . . . in a free and 
democratic society" (section 1). In 
the meantime, just to ensure that no 
discriminatory law is overlooked, a 
group of lawyers associated with 
the Ontario Action Committee on 
the Status of Women is collecting 
evidence of laws that hurt women. 
So if you have a case you would 
like to protest or challenge, get in 
touch with this group; write or 
phone M. Elizabeth Atcheson, c10 
Cassels, Brock, 130 Adelaide Street 
West, Suite 2300, Toronto M5H 3C2 
(416-869-5382). 

There's also a task force in the 
Ontario Ministry of Labour present- 
ly investigating equality of oppor- 
tunity in sport. Although it's not 
clear that the task force, headed by 
Toronto lawyer John Sopinka, will 
recommend changes to the Human 
Rights Code, it has been collecting 
an enormous amount of compara- 
tive data on the funding, facilities, 
qualified coaches, etc., available to 
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males and females at every level of 
Ontario sport, from municipal rec- 
reation leagues to college and uni- 
versity high-performance programs. 
In several communities, it has al- 
ready stimulated a good deal of 
discussion and recommendations 
for change. The publication of its 
report, expected in the summer of 
1983, could well be the starting 
point for a further assault on sex- 
divided sport. For even if Sopinka 

a of 
but-equal in the funding of wom- 
en's sports (attractive for the re- 
newed possibility it would afford to 
women to develop different, more 
humane definitions of sport), the 
question of integrated sport cannot 
be avoided. For as Harriet Taylor 
Mill and John Stuart Mill argued 
more than a century ago, if there 
really is to be equality, then women 
must be able to enter whatever 
field for which they are qualified. 

The changes that integration will 
bring about in men, women, and 
sport can only be for the good. 

Further Reading: 

M. Ann Hall and Dorothy A. Rich- 
ardson, Fair Ball: Towards Sex 
Equality in Canadian Sport, Cana- 
dian Advisory Council on the Status 
of Women, Ottawa, 1982. 

Ken Dyer, "Females Are Catching 
Up," Newscientist, September 22, 
1977, pp. 722-723. 

Bruce Kidd and Mary Eberts, Ath- 
letes' Rights in Canada, Ministry of 

and Govern- 
ment of Ontario, 1982. 

Bruce Kidd is a former Olympic 
athlete, an ardent spokesperson for 
athletes' rights, and teaches sport 
history at the University o f  Toronto. 

FlTN ESS 
AND 

AMATEUR 
SPORT 

WOMEN'S 
PROGRAM 

The Women's Program, an 
integral part of Fitness and 
Amateur Sport, works at the 
national level with sport and fitness 
associations and with women's 
organizations. It administers 
projects that improve the status of 
women in fitness and amateur 
sport, assesses that status, and 
acts as a focal point within the 
federal government for issues 
related to women and physical 
activity. The program produces 
films, books, and pamphlets to 
increase awareness about the role 
of women in sport and fitness 
activities. For more information 
write the Fitness and Amateur 
Sport Women's Program, 
Government of Canada, Ottawa, 
Ontario K1 A 0x6. 

 AN^ 
A~N'T 1 
A WOMAN 

The Calgary Women's 
Summer Festival, "And 
Ain't I a Woman," will be 
held on Prince's Island, 
July 29-31, 1983. The 
festival will bring together 
women from differing 
backgrounds and experi- 
ences to develop, rein- 
force, and support the ef- 
forts of all women for 
viable networking and in- 
formation sharing. Money 
raised will help support 
Calgary's existing 
women's resource ac- 
tivities. For more informa- 
tion write the Calgary 
Women's Summer 
Festival, 1221 Bowness 
Road, N.W., Calgary, 
Alberta T2N 3J6, or call 
(403) 244-0202. 


